ig . fe 
F ' a 
‘ . . “ 
e IN THE, UNITED STATES COURT OF APPEALS i 
’ | Ay 
FOR, THE NINTH CIRCUIT | s yh | 
; ; ; ty 
N TENOPIR,. ) 7) ae 
Bees ' ' ‘) . 174 h 
Appellant , ) | Ni pd 
) ; t | ' } 
Ni iS P : ) No. R769 . ; 4 ‘ 5 
oi ) ; ere UDF 4 
FARM “MUTUAL AUTOMOBILE ) = tf ; " 
emeco., | ) nt 
ia y ¢ ry J. 
- “Appellee. ) . \ ( 
' | sd ) : e ri ’ 
) ' ie + : 
¢ 7A : 4 
- . \ - 
: : ' , . : 1 ‘' 
Appeal from the United States District Court for | 
O47 , ay NS 
istrict of Alaska. | 0 AT, 
m ; ' S , - . ‘ e. Ay 4 
7 , ie 3 a 
{yp 4 | gl wee 
ib APPELLEE'S BRIEF a ee 
roo vee 1.) Dea cus a i 
* \ a 
a 7 A fen) of 
+ " 
” - 
) 
: : 
Warren mn rath Moa 
q | ‘\ 825° W, Hiehtlis Avenue \ ie 
i Vl anicherace, ak ies Mtl = 
, A ha / 14 
y y or - { 
: 7 ~*~ aw) af . 
ato et aml / [7a - 
' 4 CiLeEes Wy ‘ash x 
| , : ( » in Vial 
UCT 2.01957) me i” 
. } al Fh ‘ - 
; f 7 ; 
_ WM, BR. LUCK Chea || ANY . A 


- a) : if Ms ) 4 y Ve ed 
JSR ee FAP f. ore yeni 4 eal Ve ‘ 


TABLE OF CONTENTS 


ABLE OF CASES AND AUTHORIVIES 
URISDICTION 

PATEVENT OF THE CASt: 

Bevis I 


Pours IL 


ORCLUSIOW 


@nriricalh 


Page 


ee 
au 


TABLE OF CASES AND AUTHORITIES 
ASES 
udiman v. Independence Indemnity Co., 214 
Ole 529, 0 P.ed 943 (1931) 


Mev. American Policy Holders Insurance Co., 


Meconn. 645, 183 Atl. 403°(1936) 


fpece v. Alistate Insurance Co., 88 N.J. Super. 
con pie Needoos (1905) 


mmmer's Insurance Exchange v. Geyer, 55 Cal. Rptr. 


oe(cal. App. 1967) 
armer's Insurance Exchange v. Frederick, 53 Cal. 
gee. 457 (Cal. App. 1966) 


reat American Insurance Co. v. State Farm Mutual 
utomobile Insurance Co., Pesci met eel 
me (1963 


Seo v. National Indemnity Co., 422 P.2d 1015 
Alaska 19 


bgg v. State Farm Mutual Automobile Insurance 
Be, 276 Ala. 366, 162 So.2d 462 (1964) 

ohnson v. Employer's Liability Assurance Corp., 
See oon Mise 2750, 255 N.Y.S. 574, 106 ALR. 


P69, modified on appeal 249 App. Div. 906, 292 
Pees. 913 (1936) 


blsay v. State Farm Mutual Automobile Insurance 
Seem owMd.) 523, 219 A.2d 530 (19 
f 


irk v. State Farm Mutual Automobile Insurance 
Meee OO Tenn. 37, 269 S.W. 2d 53 IESE Ns. 


lcBey v. Hartford Accident and Indemnity Co., 


Meiss. 105, 197 N.E. 516, 106 A.L.R. 1269 (1935) 


Maryland Casualty Co. v. New Jersey Manufacturer's 
Memrance Co,, 48 N.J. Super. 314, 137 A.ed 577, 


fed 20 N.J. 17, 145 A.2a 15 (1958) 


Pages 


20 


14 


aye 


20 


oNzone 


LS) 


eal 


ae 


16 


1S) 


13 


i 


ale 


ASES 


miler v. Madison County Mutual Automobile 


Merence Co., 46 Ill. App. 413, 197 N.E. 2a 
mo (19 


Merson v. Johnson, 215 Minn. 480, 10 N.W. 257 
1943 


erkins v. Perkins, 284 S.W. 2d 603 (Mo. App. 
7) 


haw v. State Farm Mutual Automobile Insurance 
om, 107 Ga. Pe leowcorr. ed 05 (1962) 


tate Farm Mutual Automobile Insurance Co. v. 
Meuzza, 91 N.J. Super, 60, 219 A.2d 190 (1966 


TATUTES 

Me. 26.20.010 

bs. 28.20.640 

me Veh. Code, §16451 (Cal Stats. 1959, Ch. 3) 
ILSCELLANEOUS 


'(1) Treatises: 


7 Appleman, Insurance Law & Practice, §4409, 
Note 81 


'7 Appleman, Insurance Law & Practice, §4408, 


ore 87 


‘1 Couch Insurance, 2d Sec. 15.3 pp. 638-639 


1959) 


(2) Dictionaries: 


Webster New Word Dictionary (1957 World 
ib lishing Co.) 1509 


Webster, Third New International Dictionary 


(1566, G & C Merriam Co.) 2368 


ata 


Pages 


i 


11, boats 
14 


HS 
TO) dale 
17 


9, LO, 1s 
Veg 


geil 
ad 
20 


16 


20 


Ze 


(3) Annotations: 
Anno: Automobile Insurance ~ Coverage 
Anno: Auvomobviie insurance - Coverage 


SO A.L.R. 2d 97-104 
pee twie 20 Later Case Service 81-82 (1965) 


al ailal 


Pages 


18 
18 


JURISDICTION 

MWiterecrlon was commenced by filing a comolaidne 
Meigen enidnea svates District Court for the District of 
Maska. ‘the complaint was dismissed for failure to state 
elaim, which order was made final (R. 84) pursuant to 
Mee Rh. Civ. P. 54(b). 

Miewiueisdiction for this appeal is conferred 
mean the Court of Appeals by 28 U.S.C.A. §1291: 

Wiemecurrs OL Appeals shall have 

Wieser lon OF appeals from all 

Ptmmrcei sions Of the District 

Courva ot the United States. 1. « « 
Memon the Ninth Circuit Court of Appeals by 26 U.S.C.A. 
1294: 

Pieeelairon reviewable decisions 

Gimeeoenaistrict and territorial 

SOlewceonall be taken to the Courts 

Gigewopeals as follows: 

Gh trom a District Court of the 
Mooted States to the Court of 


Mopeals for the Circuit embracing 
Clie ealsieysalenvs 


° ° ° 


LY 


SLT eT Orie seer 

iiemt2eccs out of which this law sult arose 
me not substantially in conflict. John Tenopir, while 
| passenger in his own car (R. l, complaint, paragraph 
y) was injured (R. 2, complaint, paragraph VI). toward 
meliheair who was the driver of Tenopir's car with 
Meopir's permission (R. 1, complaint, paragraphs I & 
1 WacmeavlG@sequently sued by Tenopir (R. 2, complaints 
aragraph VII), and a judgment was entered against 
merihneair in favor of Tenopir for $124,228.60 (R, 2, 
smplaint, Peararraph AI). At the time of the accident. 
pnopir held a policy of insurance written by defendant, 
pate Farm Mutual Automobile Insurance Company (R. 1, 
Beolaint, paragraph III). In that policy Tenopir was 
Beenemed insured. Consequently, in the suit brought 
BS lenopir against Golliheair, State Farm refused to 
fend Golliheair. 
| Tenopir, as assignee of Golliheair, then sued 
sate timeiimane United States District Court 16m The 
fetrict Gisumaska, allegsing that the state Parn policy 
wplied in the situation described above to insure 
tlliheair against the personal injury claim of Tenopir 


1d that State Farm had an obligation to defend 


Mmaheair against that claim (R. 2, complaint, 


ey 


@ragraph IX). On January 10, 1967, the United States 


Seetrict Court for the District of Alaska dismissed 


menopir's claim for failure to state a cause of action 


m. 63). This appeal is brought by appellan Tenopir 


rom that decision. 


ARGUMENT 


> THE TRIAL COURT MADE NO ERROR IN GRANTING DEFENDANT 
ote anh MUTUAL'S MOTION TO DISMISS FOR FAILURE 
wep o laws CAUSE OF ACTION, 


A. The policy expressly prevents the 
named insured from seeking coverage 
formes own wbodily 2njury. 


Miempolicy of automobile liability insurance 
ssued to John Tenopir by State Farm specifically ex- 
ludes from coverage the claim by him because he is 
he named insured. The basic insuring agreement is as 
Slows (R. 12, Exhibit B, page 2): 


Insuring Agreement I - The Owned 

Automobile. 
Coverages A and B = - 

@emesodiiy Injury Liability 

(B) Property Damage Liability 
(1) To pay on behalf of the insured 
all sums which the insured shall 
become JLepally obligated to pay 
as damages because of (A) bodily 
Mieveciisvelned by Obher persons, 
and (B) property damage, caused 
Eeweacecehs arising oul of the 
ownership, maintenance or use, 
BiieGimding loading or unloading, 
Oiethne owned automobile; and to 
VetenGgeany SULL against the insured 
' Aeon sue bodily injury or 

property damage and seeking damages 

which are payable hereunder even 
memomwor che allerations of the 
eemane Croundiess, false er 
Peaudulent: but the company may 
make such investigations, 
negotiation and settlement of any 
elaim or SULT as 1t deems expedient. 


ivemusy, be immediately noted that the policy 


Overage is limited to sums which "the insured shall 


jecome legally obligated to pay because of (A) bodily 


mjury sustained by other persons", "Other persons" 


Mmearly means other than the insured. ‘To show that this 


fease 1S clearly applicable to the named insured, the 


Mero: phe policy, the policy includes a definitions 


meeeron (id., p. 3, R. 13): 


Definitions - ~ Insuring Agreements 
I and II Insured -- under coverages 
A,B,C and M the unaualified 
Word = insured — includes 


(1) the named insured, and 
(2) if the named insured is 
2eeerson, also includes has 
or their spouse (s), if a 
Mecwiens On Une Same house— 
old, “and 

(3) if residents of-the same 
Memscnold, the relatives of 
the first person named in 
ifiemieclarations, or of 

iis spOuse, and 

(4) any other person while 
Meine the owned automobile, 
provided the operation and 
twemacuual use of such 2 
automobile are with the 
permission of the named 
insured or such spouse and 
areawiltnin the seope of 

clei permission, and 

(5) under coverages A and 
Beeany person or organization 
legally responsible for the 
use of such owned automobile 
yen insured as derined 
Mader the four subsections 
enpove. 


Beecher, in the exclusions the coverage is explicitly 


SeeeoeoOG tO cover the insured, as defined above, for 


Seemecociiyeinjury (id., p. 4, R. Li): 


Exclusions -- Insuring Agreements 
i vand ST 
TVs insurance does not apply 
umGder: 
Hoe # OH 


(i) coverare A, to bodily 
hajurey vo the insured, or 
any member of the family 
Sosbne Iisured residing in 
the same household as the 
Pie wned 5 


°o °C Q oO 


Byecxpress definition John Tenopir, the named 
meured, the person whose name appears on the policy, is 
Mays included within the meaning of the term "insured", 
Me derinition of the term "insured" includes five 
Meups; the named insured is first. Each subsequent 
Mmeup is connected to the named insured by "and", This 
Mmaoly means that other persons mav fall within the 
fem "insured" depending on the situation of the moment. 
me regardless of his situation the named insured always 
S within the term "insured". Therefore, when there is 


1 Soress exclusion for coverage of bodily injuries to 
che mMisimecwmmene need took no further than the face of 
mepolicy to find who is automatically meant. That 
Sere may be additional persons falling within the term 
fikes Momeeeeectence, John Tenopir is the named insured, 
| 


meecquentiy, he is within the definition of "insured", 


ad iMiemiioltance does not apply "to bodily injury to 


Me insured", Therefore the policy does not cover his 


aoe 


elaimns. 


Pope feepolicy is incapable of any 


other reasonable interpretation 
Seemecolsequenic anbirul ty. 


Nonetheless, appellant contends there is 
POOL tie phrascolocy of the policy and that 
Pence ambeeuity Must be construed apainst the insurer, the 
Pxclusionary clause should be read differently. ‘The 
Piecaimetemenu Of appellant's contention is purely 
Peammeciteal. Ihe appellant, noting that the exclusionary 
mrausestaupirased "the insured", and noting that “the 
unqualified word "insured" has five definitions, has 
‘found ambiguity in a singular insured excluded with 
multiple insureds defined. To prove "the insured" 


Sei cutemmeapvellant relies on several arsumenizss 


First Demsuecsethne definition of "the" found in 


ebster, New World Dictionary (1957 World Publishing 


Company), 1509: 

| meee che (as opposed to "a" Jems 
Meeamro reier tO a particular 
person -- (such as) that (one) 

. Vices present, Close, mearby. 
Siem. s 


Mine stress in the definition, however, is on the 


‘particularity end not the singularity. Previously 

vin the definition, the same dictionary stated Gal oytliclg 3) = 
meee une Meaning 1s convroliled 

| Poeune basic Motlon & previously 
mecermiZed, MNOviced, orvencountered 
Miewctiscinieclion to A, AS . a 


Sete Stowe deTinite article; hence, it particularizes. 

mececefinition is more fully explained in Webster, Third 
mew International Dictionary (1966, G & C Merriam Company), 
2368: 


GM the Sis | used as @ function word 
tomamdicate that a following noun or 
nouUMe equivalent refers to someone or 
something previously mentioned 
Gmeeclearly understood from the 
Comvexs Or the SituabIOn. « . . 


moed as a "function word", "the" indicates that its 
following noun is particularized and explained elsewhere. 
In the emcee tnsured”, the noun following “Tinev eas 
Meolainedscasily in the section of the policy labeled; 
Ndefinitions". There we are told what the "insured" is; 
Memos esnelvded in the term. 

Veoscer's Third New International picuilenad) 
recognizes many uses of "the" which particularize without 
maigularizing, and in fact, uses which pluralize (ibid.): 


Mmememuseo a5 4 Tunctlion word vetere 
Smetocular noun denoGing a human 
Pei an aninal, @ plant, ora 
Precious Stone to indicate that 
fmemnoun 15 to be understood 
generically and not individually 
Weelprul hints for’ the beginner] 
(eemrcesy distinguishes che 
gentlemen] [the dog was 
domesticated, in prehistoric 
mimesi| . . . Used as a function 
word before a noun denoting the 
Poy une mind, Or soul, or any 
PE ew ator ibuLe, On hunepion 
Sieony Cf them, to indicate 
generic rather than individual 
epevtcav.on (the mind is clearest 


i} 
—~] 
i 


when the body is in good health] 
Iecod tor the soul]... used 

as a function word before a 
Moumsdencting an object (as an 
amplement, weapon, or musical 
dmnistrument) to indicate generic 
wabder than individual application 
[invention of the wheel] [users 

of the bow and arrow] [playing 
wpe piano] [the writing is close, 
analytic, sharply focused on the 
Significant detail - William Barrett ] 


oO oO oO 


wine adjective "the" does not in any way relate to 
mumber, English is not a language in which the 
edjectives must agree with the nouns they modify 
mem cider, number and case, Rather, its function 
is only to particularize, to make the reader aware 
enhat the noun used is a noun which is special and 
Bemcd in the context, a particular noun. Here it is 
Me eorewiouwlar insured, an insured particularized as Ghe 
Zmwiierrons Sections defines that term. it is not a 
meat miisured although, again looking at the definitions 
Peron te May be, rather it is all those persons whe 
fit that term. 

cimlarly, appellant's contention that 


mae use of the word "the" qualifies insured and excludes 


Meche insured" from the definitions section for "the 


maqgueliried" word "insured" is untenable. "The" 
specifically makes insured fall within the definition 


meavsce Dy alerting the reader to the fact that its noun 


Me perticularized - defined specially. If the word 
mine were to qualify in any fashion it qualifies by 
Zeirerrinmeg the reader to the definitions section. 

mppeilant also contends that State Farm uses 
the adjective "a" and "the" interchangeably whereas they 
menouposives, While it is true that "a" is an indefinite 
meacicle and “the” is a definite article, this is again 
feitooinetion which does not go to number, "The" is 
mereused Lo denote the singular while "a" is used for 
mee plural. Neither word connotes number; neither can 
be used for that purpose. 


Ce COurts when confronted with similar 
Lace Situations and simmer wnolicies 


Maeve held the bodily injurneewer tic 
geatteds insured excluded Irom jeoverarer 
Many courts have been confronted with the 


Same factual situations as that presented in this case 


Be applied to substantially identical clauses in 


|insurance policies. The following are but a few: 


State Farm Mutual Automobile Insurance 
Co. beeececuzza, 9! N.J. Super. 60, 219 A2d. N90 (19665), 
| 
if 


Mi this case an accident occurred while the owned 
Meevomobile was being operated by Ryan with tne permission 
of M@em@avecsiisured, Cocuzza, Cocuzza's daughter, wie 
feema assenser in the owned automobile, was injured in 
the accident. She was a member of Cocuzza's household. 


(\COcuzza sued Ryan for his daughter's injuries. Cocuzza'ts 


Mictveree octave Farm, refused to defend Ryan and brought 
a declaratory judgment action seeking an adjudication of 
mMon—-coverage,. The exclusionary clause relied on was 
mdentical to clause (i) in the present policy and the 
eener relevant clauses were identical in substance. The 
Beury held that the policy did not insure Ryan against 
the claim brought by the named insured. The court 
stated: 


Exclusionary clauses must be examined 
CVominLrerprered In the Itehnt of theme 
Gesign and intent as well as in view 
Seeeie OOJCCUS and purposes oF the 
policy. The purpose of the relevant 
Bart of the policy in question was 
Comprevide liability coverage. Zhe 
use of the word "other" in insuring 
agreement (1) under coverage A makes 
Colseclear, The exclusion of the 
named insured or any member of his 
family from recovery under clause (g) 
Mom Meaccord With this Inveroreration. 
imecucarly appears tha tne paruses 
Porcimed LO exclude the named ansured 
and members of his family residing in 
tiemoscome household from recovery 
Bemume policy of insurance fer lany 
imjurles sustained, (Citations omitted) 


State Farm v. Woclzga,, Supra, 219 Aoca aie oe 

| poem vy. otate Farm Mutual insurance Cow, 
|207 Ga. 8, 129 S.E.2d 85 (1962). There the named 
insured was a passenger in the owned automobile 

meme driven by a third person, Shaw, with the 
Permission of the named insured. An accident occurred 
in which the named insured was injured. He sued 


Shaw. state Farm, the insurer of the named insured, 


ole 


meciused to defend Shaw. Shaw settled and sued State 

Sm oitor the settlement amount plus defense costs. 

me policy in question was identical in substance to 
fene present policy, and the exclusionary clause relied 

On by State arm was exactly the same as clause (i) in 

Mecepresent policy. The court held that the policy did 

mot cover Shaw against the claim brought by the named 

Micsured, The court pointed out that the clause 
meorresponding to clause (i) in the present policy 
meerated to relieve State Farm of liability. The phrase 
Behe insured" in the exclusionary clause was held to 
Meeluce the named insured, ‘The court noted that the 
Beame phrase was also used in the provisions granting 
coverage (paragraph 1 of the insuring agreement I) and 
that it must have the same meaning in both places; to 
Mmeevhat the phrase, "the insured", did not include 
mie named insured would make the entire contract 
Beedingless. (id. 129 S.k.2d at 87) 


| Pearson v. Johnson, 215 Ifinn. 80, 10 N.W. 


'357 (1943). In this case Mrs. Pearson, wife and member 


Meeecuc housenold of the named insured, was injured in 


f 
| 


} s 

pen accident occurring when she was a passenger in the 
Named insured's automobile which was being driven by 
Johnson with the consent of the named insured. The 


named insured and Mrs, Pearson sued Johnson and received 


meverdicy in their favor. The named insured held 4 
state Farm policy identical in all material respects 

to the present one. Johnson's insurer was Western. 

Both insurers’ disclaimed liability in a subsequent 
garnishment proceeding in which Western was found liable 
and State Farm was exonerated. On appeal the Supreme 
Sourt of Minnesota held that the named insured and his 
Pure coula now recover on the State Farm policy. The 
Court stated: 


Weswerh premises it argument that it 
Pompooescconcarily liable upon the 
contention that Johnson was an 
"additional" insured under the terms 
of Pearson's policy with State Farm 
Miewal and that the provisions in 
subsection (e) thereof excluding from 
coverage "the insured or any 

member of the family of the insured" 
refer to Johnson and that therefore 
Ruth Pearson's action against Johnson 
mmmomeex cluded, she not being a 
member of his (Johnson's) family 
Sremaouscniold, Certainly the 

language used in the policy cannot 

be given such a strained and limited 
meaning. The word, "insured" is defined 
bmne policy itself Go include wor 
the purposes named at all times the 
Mamed insured, Pearson. That the 
policy pives it broader application 
so as to include persons driving 
with the named insured's consent 
cannot be said to wipe out the 
exemptions expressly incorporated 
moo bie policy to prevent the 
mcwred, that is, the named insured 
emannis| family from recovering Tor 
Geir injuries. The policy is 
essentially a liability and not 
ammeceident policy. It is a contract 


sles 


between Pearson and the State Farm 
Mutual Automobile Insurance Company 
Dy une terms of whieh the latter 
agrees to protect the former against 
Piogbvlity incurred at the suit of 
anyone ouside [sic] his own 

family or household. Mrs. Pearson 
is a member of the named insured's 
household and family and as such 

is expressly excluded from coverage. 
Miempclicy provisions Creatine waddiyignel 
assureds cannot change the essential 
contract between Pearson and his 
insurance company. Certainly they 
@anmoy be read so as to nullify the 
enoress exclusions of the policy. 


i LONeW.eed at 358, 
There are many other cases. A partial list 


from several additional jurisdictions must include: 


Great American Insurance Company v. State Farm Mutual 


Automobile Insurance Company, 412 Pa. 538, 194 A,2d 


903 (1963); Perkins v. Perkins, 284 S.W.2d 603 (Mo. 


| App., 1955); Hoge v. State Farm Mutual Automobile 
Mmensurance Co., 276 Ala. 366, 162 So.2d 462 (1964); 


Kirk v. State Farm Mutual Automobile Insurance Cow, 


t 
} 


f 


i 


£00 Tenn, 37, 289 S.W.. 2d 538 (1956); Kelsay v. State 


Farm Mutual Automobile Insurance Co., 242 Md. 528, 219 


'A.2d 830 (1966); Miller v. Madison County Mutual 


futomobile Insurance Co., 46 Ill. App. 413, 197 N.E.2d 
#53 (1964). 

Memene three Cases SEL GUT im Getatieebo vc 
Suggest there are several rationale for holding that 


injury to the named insured is always excluded. For 


ee 


| 


instance, as in Pearson v. Johnson, supra, many courts 
have felt that recovery by the named insured would 
padicaliy alter the basic nature of the policy. 
Considering that the principal purpose of an automobile 
meability policy is to protect the legal liability of 
the named insured, with an extention over to other 
Speravors, these courts have felt that a plaintiff's 
m@ dict would translate such a liability policy into a 
personal accident policy for the benefit of the named 
insured, and have denied him any recovery. 

lieeaceord tO this policy the 

erueca whieh the plaintiff 

claims would be to virtually 

Hieoert Invo it another contract, 

Homainee from public Liability 

eeverage within the scope of the 

policy and amounting to personal 

accident insurance against 

bodily injuries suffered by the 

aooured, There 1s nothing to 

indicate any intention of either 


Periy to combine, in this policy, 
these two kinds of coverage. 


Beever merican Policyholders Ins. Co., 120 Conn, 645, 
mos Atl. 403 (1936). 

Meteother courts, as in state Farm Mutual 
Automobile Insurance Co. v. Cocuzza, supra, hold that 
the coverage clause itself is sufficient to determine 
Wie extent of coverage. It is for “bodily injury 
sustained by other persons", and the exclusionary clause 


merely reiterates this basic agreement. An exposition 


om 


Mimecitaerationale is contained in the lenstny analysis 
Sr similar language used in a Massachusetts Automobile 
Meaotlity Statute in MacBey v. Hartford Accident and 
Meeewieyeco., 29 lass. 105, 197 N.E. 516, 106 A.LoR. 
mo (1935). There the statute read (id., 106 A.L.R. 
ee 250): 


[any automobile liability policy 
must provide] indemnity for or 
protection to the insured and 
Give person responsible for the 
Seeravien of the insured's 

Mever= Vehicle with his express 
Cieiiclied Consent against loss 
Owereadsoen to others for bodily 
iagurve Ss . 


mie court in construing this language held: 


im vhe present statute, the 
word “others" describing 
persons to whom damages are to 
bem paid, Tollowing the words 
"insured" and "any person" 
jormed as describing those to 
beworovected by the policy, 
pilainiy shows that inclusions 
Sieune Mamed assured wiunin the 
emacs Or beneficiaries was 
MormewLohin whe legislative 
imivent., AS 2 matter of 
Cemicerucuidon, tne beneficiaries 
weder the policy are denominated 
"others" as contrasted with 
"Che insured" and “any person 
Meoporsible for the operation 
of the insured’s motor vehicle" 
who may cause the damage. The 
language of the statute is free 
irom ambiguity. 


me, 106 A.L.R. at 1250. 


=15= 


oectall other courts have held that an. 
interpretation allowing the named insured to collect 
for his own injuries would reduce the policy provisions 
to an absurdity. Shaw v. State Farm Mutual Insurance 
Son, supra. There the court pointed out that the word 
"the" was frequently coupled with the word "insured" 
dn the basic insuring agreement. This is true in the 
meesenl Casc; State Farm contracts to pay “on behalf of 
the insured all sums which the insured shall become 
legally obligated to pay .. ." (emphasis added). Since 
appellant's suggested construction would negate the 
Beste Obligation of the policy, protection of the named 
mismred apainst claims of others, it necessarily must be 
memecced, Ihe court in Johnson v. Employer's Liability 


Meimancescorp., Ltd., 158 Misc. 758, 285 N.Y¥.S. 574, 
106 A.L.R. 1269, modified on appeal 249 App. Div. 906, 292 


| N.Y.S. 913 (1936) points out the difficulty and confusion 
| m@iat would result under the cooperation condition, when 
the named insured would be Vequired.. Uneoret Lea tly ue 


cooperate with the insurer at the same time he is a party 


Plaintiffs; and when the additional insured would be 


expected womecoperate, though by doing so, he would 


Peteat his own claim to protection and reimbursement. 
(Noted in 7 Appleman, Insurance Law and Practice, §4409, 


note 81). 


ee 


Sonitarive allowing the named insured to coltec: 
Horeniis own bodily injuries would limit the exclusion 
clause to the particular insured seeking the policy's 
protection which makes that clause meaningless. In 
felevant part the exclusion states that there is no 
insurance under "(i) coverage A, to bodily injury to 
mie insured ....." Under appellant's contention 
"the insured" as here used can only mean a defendant 
being sued for personal injuries who is seeking 
Preocvection of the policy. Of course, the exclusion 
applies as to "the insured's" own personal injuries. 
Since it is well established that one cannot sue 
Breself for one’s own injuries it is clear that 
Mepellant'’s construction would under the clause be 
meaningless. This reasoning has been expressed in 
Shaw v. State Farm Mutual Insurance Company, supra, 129 
Pei.ced at 87: 

The contention urged by Michigan 

would also make the exclusionary 

clause useless as it would then 

mean that the insured cannot 

maintain an action against 

fameelt for an injury he 

negligently caused to his 


Persem. This is already 
tine Laws 


See also Capece V. Allstate Insurance Co., 88 N.J. 
Meee 535, 212 A.2d 863 (1965). 


Se 


Dre pee | Vanus authorities are 
themselves extraneous. 


Against these authorities appellant's case lay 
meomenvererers tO a line of cases construing exclusions as 
to injuries to employees of "the insured" which come within 
workmen's compensation laws. It would seem that some 
courts have held the word "insured" in these clauses 
BO mean the person against whom liability is asserted. 
m_eemvicvetce rejected at léast as often as it is 
meecepued, see lists of cases appearing at 50 A.L.R. 

Be /-1.04, and 5 A.L.R. 2d Later Case Service, 81-82 
(1965). But we need not examine the merits of this 
Mecroversy, for it involves a different exclusion which 
Memclstinctly different purposes. This has been 
Pudicially recognized. Maryland Casualty Co. v. New 
_versey Manufacturers Insurance Co., 48 Nod. Super, 314, 
Memeo 77. aff'd 268 N.J. 17, 145 Aved 15 (1958), cited 
Mey plaintiff, established the rule in New Jersey that 

the word "insured” in the so-called "employee" 


| exclusionary clause referred to the person seeking liability 


| 
‘protection under the policy. The court in State Farm 


Mutuai Automobile insurance CoO, Ve COCUZZae Suara, 


i) 


was confronted with a factual situation and exclusionary 


Glause substantially identical to that here. In Cocuzza, 
the Maryland holding was distinguished on the ground 


| that Wiemcasis for the employee exclusion was the 


Soe 


employer-employee relationship between the insured 
Secidantvueand the injured claimant, 


meemonc Chak Tiewinsured denrendany 
must be identified as the employer 
Bel@re be Can be Suject tovexc Mision. 
ime ippellate Division said: . . 
"Where, as here, an employee of 
the named insured was not suing 
Piece tamed Insured, whe had nothing 
reomUonVith Ghie mee ligent 2ericn 
Vile seve rise to the employee 
Claitk DUG Sued aneadditicnal 
insured who was not his employer, 
PRewObViOUSs plrpose or The 
exclusionary clause is not 
implicated," 

ig Weiatey Nessie ase lacie 

is involved an entirely 
different exclusionary clause 
Gesipned Tor ean entirely 
Gaia iterent purpose. 


bocuzza, supra, 219 A.2d at p. 193. 

pope llant cites Farmer's Insurance Exchange 
femerederick, 53 Cal. Rptr. 457 (Cal App. 1966), for 
eecase holding that an exclusionary clause excepting 
"the insured" meant only the person seeking the policy 
Peovection. There Frederick, owner of a pickup truck, 
was injured while a passenger through the negligence 
mesawards who was the permissive driver, While the 
policy had a similar exclusion clause, "this policy does 
memoeelyeunder Part I: 11, to bodily injury to the 
insured... ", its coverage clause was quite different. 


moe court specifically noted: 


-19- 


Meee tna the policy, 2ollowing 


section 16451 of the Vehicle Code, 


Cemvracts to insure against “2 2 « 


Pecily injury to any person 
tt 


° ° 


Bree sS Cale Rotr. at 461. Karlier California decisions had 
already construed this broad coverage clause. 
The policy insures for loss 


felsine OuL Of liability of the 
Berson operating the automobile 


P@maniy person Or Persons 4 . . 


preoacer languace could Miardly 
have been used in the policy. 


'Budiman v. Independence Indemnity Co., 214 Cal. 529, 
Mm P.2d 943, (1931), quoted in 7 Appleman, Insurance Law 
Bano Practice, $4408, n. 87. 

ouch broad language is quite different from the 
meyeragpe granted in the insurance contract between State Parm 
and appellant Tenopir: "To pay on-behalf of the insured all 
sums Hiteneeae insured shall become legally obligated to pay 
as damages because of CA) bodily injury sustained oy other 
Meersons. .. ." Further, such broad coverage as used in 
Meealerick 1S required by statute in California. Cal. Veh. 
ace, peered (Cal, Stats. 1959, Ch. 3). The court in Warmer’s 


'Insurance Eeenange v. Frederick, supra, was not 
eeiverpreving an insurance contract; it was interpreting 
me legislative intent of California Veh. C.A., §16451. 


Bemucctm one case referred to only once since decision, 


as quoted for that legislative interpretation, Farmer's 


jEnsurance Exchange v. Geyer, 55 Cal. Rptr 861 (Cal. App. 


=2 0s 


M967). The Alaska Motor Vehicles Silvera (ess slChas, s)9)ab Wale 7 
Pee, As) 20.20.0100 - AS 28.20.640, however, does not 
Pewiremepecifiec wording in any policy issued in this 
Pao ena dees not apply to this policy. Hart v. 
National Indemnity Company, 422 P.2d 1015 (Alaska 1966). 
Ome determination of the extent California statutes 
Beguire coverage in California is irrelevant to 
appellant Tenopir's coverage in Alaska. 

Peeause Gf the peculiar statuve there anvolved, 
farmer's Insurance Exchange v. Frederick, supra, is 
Meepplicable to the present case, It is clear, and 
Memechnic Cases construing the present exclusionary 
pic, COVerage clauses so hold, that the exclusionary clause 
is intended to and does operate to prevent the named 
misured from gaining a recovery for his own injuries 
on his own liability policy. No other reasonable 
Pemsteruction of the policy is possible. Appellant's 
contentions of ambiguity are grammatically incorrect 


enc legally unsupported. The bodily injury of the 


| Mamed insured is in the policy excluded always and 


{ 
i 
i 
4 


Weeovered never. The policy expressly states it. 


a2 Io 


iE . eben LAL, COURT DID NOT ERR IN GRANTING 

wee EARM'S MOTION TO DISMISS SINCE THERE 

WAS NO QUESTION OF FACT TO BE DETERMINED 

Ean JURY. 

Appellant's alternative ground for reversal 

mm that the ambiquities of the policy must at least be 
mecoived by the jury as a question of intent. However, 
Me MranGererers FO no reason, and there is none, why 
feoevViation is needed in this case from the general 
melonthat where the terms of a policy are not ambiguous 
Mmeeminucnt Of The parties is to be ascertained from the 


Meaerument itself. 1 Couch, Insurance, ed, Sec. 15.3 


Bp. 638-639 (1959). 


25. 


pa ee 


CONCLUSION 
For the foregoing reasons the United States 
Meemeeieu COuUrt for the District of Alaska did not err in 
Mmeonitans defendant State Farm Mutual's motion to dismiss 
Bmore lure to state a claim, and the judgment should 
See attrirmed, 


BURR, BOVEY 7 Ee 


By Weoys. 


Warren We Matthews. Jr: 


ee 
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